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Synopsis:

This matter comes for disposition following the timely protest by

TAXPAYER (the "Taxpayer") of the Notice of Deficiency issued by the Illinois

Department of Revenue (the "Department") in the amount of $544.00.  At

issue is whether the taxpayer is liable for an additional Illinois income

tax obligation to the Department for the 1991 tax year.  The taxpayer did

not request a hearing.  In the protest, the taxpayer asserted that the

income tax examination done by the Internal Revenue Service was

incorrect but the taxpayer did not appeal the decision because the cost

would exceed that liability.  It is recommended that the matter be

resolved in favor of the Department.

Findings of Fact:



 1.     Pursuant to its grant of authority under provisions of statute,

35 ILCSILCS 5/904(c), the Department issued a Notice of Deficiency on September

28, 1995 and served such notice on the taxpayer.  The liability established

is for additional income tax, penalties and interest due in the amount of

$544.00 for the taxable year ending December 31, 1991.

 2.     The basis of the Notice of Deficiency was that there had been a

settled and completed federal change after which the taxpayer is

required to file an amended Illinois return pursuant to 35 ILCSILCS 5/506(b).

 3.     On or about November 8, 1995, the Department received a timely

protest to the Notice of Deficiency.  The taxpayer did not request a

hearing.

 4.     In the protest, the taxpayer asserted:

The Dep of Rev's assessment was based on Income tax
examination changes issued by the Internal Revenue Service.
However, we did not agree to said IRS finding which resulted in
the deficiency in the amount of $214.00.  We did not appeal the
IRS's assessment because the loss to be incurred in the appeal
would exceed the deficiency claimed by the IRS.  The IRS's
finding was based on two issues: 1)  W-2 wages shown in IRS
record  2)  disallowance of schedule C expenses for
automobile and commission/fee:  W-2 wages in the amount of
$3,158 was from U.S.D.A. for which I never worked.  However,
there was a withholding tax for the Federal and State income
tax for which I was also given a credit of $493 by the IRS.  IL.
Dep Rev did not give me a credit.  For schedule C expenses, I
sent out all substantiation to IRS but IRS misplaced them and
did not consider these.  I have all substantiation for those
schedule C expenses disallowed by the IRS.

5.     On January 5, 1996, the Department contacted the taxpayer and

explained that the assessment is due and will remain due unless the

taxpayer could provide proof that the Internal Revenue Service had

reversed its decision.  Such proof was not forthcoming.



6.     The taxpayer did not substantiate the claim of additional

withholding at the State level for the U.S.D.A. employment.

Conclusions of Law:

This case concerns whether the taxpayer is obligated to the State

of Illinois for additional Income Tax for the taxable year ending

December 31, 1991 in the amount of $362.00 plus penalty and interest.  The

taxpayer was audited at the federal level and assessed additional

federal tax on a net change of income in the amount of $12,072.00 for the

1991 income tax year.

The starting point for Illinois income tax liability is the adjusted

gross income shown on the federal return.  The Illinois Supreme Court has

stated that "Net income is computed for individuals by taking the adjusted

gross income from the Federal income tax return, with certain

adjustments..."  Thorpe v. Mahin, 43 Ill.2d 36, 38 (1969).

In determining when the taxpayer is liable for additional income

tax pursuant to a federal change, the Illinois Income Tax Act states:

In the event the taxable income,...reported in a federal
income tax return of any person for any year is altered by
amendment of such return or as a result of any other
recomputation...and such alteration reflects a change or
settlement with respect to any item or items, affecting the
computation of such person's base income for any year under
this Act,...such person shall notify the Department of such
alteration.  Such notification shall be in the form of an
amended return or such other form as the Department may by
regulations prescribe,... and shall be filed not later than 120
days after such alteration has been agreed to or finally
determined for federal income tax purposes... (35 ILCSILCS 506(b))

In the present case, the federal adjusted gross income of the

taxpayer is the amount reported to the Department pursuant to the



federal audit.  The taxpayer chose not to appeal the adjustment at the

federal level.  It therefore became a final determination as required by

35 ILCSILCS 506(b).

The Department, having been notified by the federal government of

the final change, issued a Notice of Deficiency.  The Notice of Deficiency is

prima facie correct (35 ILCSILCS 5/904) and the burden is on the taxpayer to

show that he is not responsible for the tax.  Ordinarily, a taxing

authority has the burden of proof regarding a taxpayer's liability to the

government but the Illinois legislature, in order to aid the Department in

meeting its burden of proof in this respect, has provided that the findings

of the Department concerning the amount of tax due are correct and the

burden is on the taxpayer to disprove those findings.  Balla v. Department

of Revenue, 96 Ill.App.3d 293 (1981).

The taxpayer produced no evidence to show that the federal

decision was changed or amended.  The taxpayer did not produce evidence

to support the claim that additional taxes were withheld at the State

level.  The taxpayer therefore, is liable to the state of Illinois for

further taxes on the additional income shown on the finalized federal

form.

It is recommended that the Director uphold the Notice of Deficiency

in its entirety.

Respectfully Submitted,

_________________________________
Barbara S. Rowe
Administrative Law Judge
May 3, 1996


